STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ALLEY CAT ALLIES, INC. and
FRANK HAM LTON,

Petitioners,
and Case No. 03-2156RU

SPACE COAST FELI NE NETWORK
ELLEN DOZI ER, MELI NDA R
BUSCHOR, EI LEEN GOULD, MARY
PRI CE, ELVIRA HASTY, and THE
CAT NETWORK, | NC.,

| nt ervenors,
VS.

FI SH AND W LDLI FE CONSERVATI ON
COW SSI ON,

Respondent .
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SUWWARY FI NAL ORDER

This Summary Final Order is entered following the filing of
Respondent's Mdtion for Summary Final Oder on July 23, 2003.
Al so considered prior to the entry of this order are
Petitioners' response in opposition filed August 6, 2003;
Respondent's Initial Brief filed August 6, 2003; Petitioners
Response Brief filed August 20, 2003; and Respondent's Reply
Brief filed August 27, 2003. AlIl citations are to Florida

Statutes (2002) unless otherw se indicated.



STATEMENT OF THE | SSUE

Whet her the policy on inpacts of donestic cats on native
w ldlife adopted by the Florida Fish and WIldlife Conservation
Comm ssion on May 30, 2003, is an agency statenent that violates
Section 120.54(1)(a), Florida Statutes?

FI NDI NGS OF FACT

1. On May 30, 2003, the Florida Fish and Wildlife
Conservati on Comm ssion (the "FWC' or the "Commi ssion") adopted
a policy (the "Feral and Free Ranging Cat Policy" or the
"Policy"). The Policy is attached as an exhibit to the Petition
filed by Petitioners, Alley Cat Allies, Inc. and Frank Ham |t on,
that initiated this proceeding:

Position and Policy

The donestic cat (Felis catus) is not native
to Florida, but feral and free-ranging cats
occur throughout the state and nunber
several mllion. Cats prey upon both conmon
and rare species of native wildlife in
Florida, including species |isted as

t hreat ened or endangered by state and
federal governnents. Although the

currul ative inpact of cats upon native
wildlife in Florida remains uncertain
relative to other inpacts, predation by cats
is conmon and can be especially detrinental
to wildlife populations that are small or
restricted in their distribution.

The Florida Fish and Wldlife Conservative
Comm ssion (FWC) is nandated by the Florida
Constitution to conserve and protect
popul ati ons of native wildlife, and the FWC
has authority to curtail adverse inpacts

t hat nonnative animls cause to native



species. Therefore, it is the policy of the
FWC to protect native wldlife from
predati on, disease, and other inpacts
presented by feral and free-ranging cats.

The FWC recogni zes that | ocal governnents
have the responsibility to regulate
domesti cat ed species, including cats, but
the actions of |ocal governnents nust not
adversely inpact native wildlife. Thus, the
FWC will strive to minimze or elimnate the
i npacts of cats where they pose a
significant threat to local wildlife

popul ations, but will otherw se | eave
control of nuisance of feral cats and issues
of local public safety and welfare to | oca
gover nnent s.

| npl enent ati on

| mpl ementing this broad policy wll require
a variety of FWC resources as well as
cooperative efforts between FWC and ot her
public agencies and private groups. Because
of the extent of the donmestic cat problem
protection of |isted species and public

| ands are considered the highest priority.
Several strategies may be foll owed and
listed bel ow are sonme that shoul d be
particularly useful in protecting native
wildlife fromferal or free-ranging cats.
FWC staff shoul d consi der these and ot her
potential strategies and reconmend

i npl enent ati on measures, as appropri ate.

Recommended str at egi es:

(1) develop and inplenment a conprehensive
education programto increase public

awar eness of the inpacts that feral and
free-ranging cats present to wildlife,
identify ways for cat owners to mnimze

i npacts, and informcat owners of |aws
prohi biting the rel ease or abandonnent of
cats to the wld;



(2) elimnate the threat cats pose to the
viability of l|ocal populations of wldlife,
particul arly species |listed as Endanger ed,

Threat ened, or of Special Concern;

(3) prohibit the rel ease, feeding, or
protection of cats on | ands managed by the
FWC, and strongly oppose prograns and
policies that allow the rel ease, feeding, or
protection of cats on public | ands that
support wildlife habitat;

(4) provide technical advice, policy
support, and partnerships to | and managenent
agencies in order to prevent the rel ease,
feeding, or protection of cats on public

| ands that support wildlife habitat;

(5) oppose the creation or naintenance of
Trap- Neut er- Rel ease (TNR) prograns and
simlar activities involving managed cat
col oni es because they are not an effective
nmeans of reducing ore elimnating the

i npacts of feral cat popul ations on native
wildlife;

(6) support the elimnation of TNR col oni es
and sim | ar managed cat col oni es wherever
they potentially and significantly inpact

| ocal wildlife populations;

(7) evaluate the need for newrules to
mnimze the inpact of cats on native
wildlife.

Petition to Chall enge Agency Rule or Statenent Entitled, "Policy

on I npacts of Donestic Cats on Native Wldlife", Exhibit A p. 4

and 5.
2. The Feral and Free Ranging Cat Policy was not adopted

by the rul emaki ng procedure provided by Section 120. 54.



CONCLUSI ONS OF LAW

Jurisdiction

3. The petition inthis case is filed pursuant to Section
120. 56( 4) .

4. The Commission is in agreenent with Petitioners that
the Feral and Free Ranging Cat Policy was adopted w thout
conpliance wth the rul emaki ng provisions of Chapter 120,
Florida Statutes, the Adm nistrative Procedure Act (the "APA").
There are, therefore, no facts in dispute in this case materi al
to a determ nation pursuant to Section 120.56(4).

5. Since there is no "genuine issue as to any materi al
fact,"” notw thstanding Petitioners' witten response in
opposition, the Comm ssion's Mtion for Summary Final Oder is
appropriate. Section 120.57(1)(h); Fla. Adm n. Code R 28-
106. 204.

Perti nent Provi sions of the APA

6. Section 120.56(4)(a), states "[a]ny person
substantially affected by an agency statenent may seek an
adm ni strative determnation that the statenent violates s.
120.54(1)(a)."

7. Section 120.54(1)(a), in part, states, "[r]ulenmaking is
not a matter of agency discretion. Each agency statenent

defined as a rule by s. 120.52 shall be adopted by the



rul emaki ng procedure provided by this section as soon as
feasi bl e and practicable.™

8. Section 120.52(15), in pertinent part, defines the term
"rule:"

"Rul ' neans each agency statenent of
general applicability that inplenents,
interprets, or prescribes law or policy or
descri bes the procedure or practice

requi renents of an agency .

The term does not i ncl ude:

(a) Internal nanagenent nenoranda which do
not affect either the private interests of
any person or any plan or procedure
important to the public and which have no
application outside the agency issuing the
menor andum

The Conmmi ssion's Contentions

9. The Conm ssion contends that the Feral and Free Rangi ng
Cat Policy is not subject to the rul emaki ng provisions of the
APA because it is an exercise of Comm ssion power derived solely
fromthe Florida Constitution

10. Indeed, the Legislature has specifically recognized
that the exercise of the Conmi ssion's constitutional power is
not subject to Chapter 120 rul emaking provisions. Only "agency
statenents” are subject to the provisions of Section 120.56(4),
that allow challenges to statenents defined as rules. The term

"agency" includes the Commi ssion only "when acting pursuant to



statutory authority derived fromthe Legislature.” Section
120.52(1) (b) 4.

11. In support of its argunent that the Feral and Free
Ranging Cat Policy is a statenent nade under the Conmi ssion's
constitutional power imrune from chall enge under Section
120.56(4), the Comm ssion has cited a nunber of cases dealing
wth its constitutional power and anong them are: Caribbean
Conservation Corporation, Inc. v. Florida Fish and Wldlife
Conservation Comm ssion, 838 So. 2d 492 (Fla. 2003); Airboat
Ass'n of Fla., Inc. v. Florida Gane and Fresh Water Fish
Comm ssion, 498 So. 2d 629, 631 (Fla. 3d DCA 1986); and, Florida
M neral s Association v. Florida Fish and Wl dlife Conservation
Comm ssi on, Case No. 01-0746RU (DOAH March 27, 2001).

12. By its ternms, the purpose of the Policy is to protect
native wildlife. The Comm ssion is nmandated by the Florida
Constitution in Article IV, Section 9, to exercise the
regul atory and executive powers of the state over native
wildlife: "The conm ssion shall exercise the regulatory and
executive powers of the state with respect to wild animal life
and fresh water aquatic life and shall al so exercise [those
powers] with respect to marine life [with certain exceptions]."

13. Article IV, Section 9 of the Florida Constitution,
provides further that "[t]he |egislature may enact laws in aid

of the commi ssion, not inconsistent with this section, except



that there shall be no special |aw or general |aw of |oca
application pertaining to hunting or fishing. The Comm ssion's
exerci se of executive powers in the area of planning, budgeting,
per sonnel managenent, and purchasing shall be as provided by

| aw. Hence, the Legislature included the Comm ssion within the
definition of "agency"” in Section 120.52(1)(b)4., "when acting
pursuant to statutory authority derived fromthe Legi sl ature"
and, further provided that the Conmi ssion is subject to
chal | enges under Section 120.56(4) to its non-rule statenents
based on that non-constitutional authority.

14. The Policy, predom nately, concerns the regulatory and
executive powers over native wildlife derived fromthe Florida
Constitution.

15. Among the Policy's "[r]ecommended strategies" to be
consi dered under the Policy by FWC staff, however, is
devel opnment of a conprehensive education programto increase
public awareness. See (1) under "Recommended strategies" |isted
in the Policy. Such a strategy would likely include the entry
by FWC into agreenents for the private publication of public
information, an act authorized by statute:

(1) The Fish and WIldlife Conservation
Commi ssion may enter into agreenents to
secure the private publication of public

i nformati on brochures, panphlets,
audi ot apes, vi deotapes, and rel ated



materials for distribution without charge to
the public .

Section 372.0222.

16. It is upon this slender reed, the possibility of the
Policy's inplication of authority in Section 372.0222, that the
petition in this case was able to withstand a notion to dism ss
filed by FWC

17. There is another potential basis for disposition of
this proceeding briefed by the parties pursuant to an order
entered in this proceeding; one that is not grounded in the
Florida Constitution. Sunmary final order should be entered in
favor of FWC if the Feral and Free Rangi ng Cat Policy does not
meet the definition of the term"rule" in the APA

A Rule? The Argunents of the Parties

18. There is no question that the Feral and Free Rangi ng
Cat Policy is a statenent of the FWC. It is in witing. It was
adopted at a neeting of the Conm ssion. It sets forth the
"policy of the FWC to protect native wildlife from predation
di sease, and other inpacts presented by feral and free-ranging
cats."” See paragraph 2 of the Policy. But is it "one of
general applicability that inplenents, interprets, or prescribes
| aw or policy or describes the procedure or practice

requi rements of an agency?"



19. The Commission cites to Departnent of Revenue v.

Novoa, 745 So. 2d 378 (Fla. 1st DCA 1999) in which the court
cauti oned:

The | egislative power to regul ate rul emaking

necessarily includes the authority to

prevent an agency from enpl oying a policy

that neets the definition of a rule. It

does not follow, however, that the

definition of a rule should be applied so

expansively that it brings all agency

functions within the direct supervision of

the legislature. Wen a dispute arises over

t he mandatory rul emaki ng provisions of

section 120.54(1)(a), the court mnust protect

the | egislative power to regul ate

rul emaki ng, but the court nust al so ensure

that the definition of a rule is not applied

so broadly that it includes executive branch

functions within its scope.
|d. at 381. The court in Novoa found the policy at issue there,
t hat enpl oyees of the Departnent of Revenue are not allowed to
prepare tax returns for private parties during non-working
hours, to fall within the "internal nenorandunmf exception to the
definition of a rule.

20. But the court also found that the policy was not a
rul e because it was not self-executing. It did not, therefore,
have the force of a rule. The policy at issue in Novoa did not
constitute a nechanismfor action. It established a
di sciplinary standard, but it did not nention the possible
penalty. Nor did it contain a procedure for inposing the

penalty. The court wrote:

10



| d.

Anot her factor supporting our conclusion in
this case is that the Departnent's policy is
not self-executing. Although the policy
sets a standard of conduct that m ght
ultimately result in disciplinary action, it
does not provide a renmedy or establish a
procedure that could be used to inpose a
penalty. A career service enpl oyee charged
wth a violation of the policy is still
entitled to all of the protections of the
career service system In this respect, we
find the policy to be quite different from
the one we addressed in Florida State

Uni versity v. Dann, 400 So. 2d 1304 (Fl a.
1st DCA 1981) There, we held that a
University policy setting forth the
procedure for awarding nerit pay increases
for faculty nenbers was not an interna
managenent menorandum The difference is
that the mechanismfor the agency action in
Dann was the policy itself. Because the
policy was self-executing, it had the sane
force as a rule.

at 382.

21.

Petitioners respond that the Feral and Free Rangi ng

Cat Policy, by its very existence, is disrupting years of

pl anni ng,

education and activity to pronote spay/ neuter,

vacci nations, adoption and other hurmane care managenent

t hat

free-ranging cats in a cost efficient manner.

have proved successf ul

progr ans

i n reduci ng popul ations of feral and

Wi | e proof of

this allegation mght sustain Petitioners' standing, it does not

make the Policy a rule.

f al

22.

Petitioners further argue that the Policy does not

within the "internal menorandunt exception to the

definition of a rule. However apt, this argunent does not cure

11



t he other bases in Novoa offered by the court for its finding
that the Novoa policy was not a rule.

23. What is it about the Policy that is self-executing?
What is it that the Policy inplenments, interprets or prescribes?
What procedure or practice requirenent of the agency does the
Policy describe? The answer to each of these questions is
"nothing." The Policy exhorts staff to consider various
recommended strategies. Not only does it nmerely reconmend that
staff consider various strategies, it then calls for staff, in
turn, to "recommend” appropriate inplenmentation neasures. The
Policy is at |east one step, if not two, renoved from actua
interpretation, inplenentation or prescription of |aw or policy.
Just as the Novoa policy was not self-executing, the Feral and
Free Ranging Cat Policy of the FWC is not self-executing. It is
merely hortatory.?

24. The Feral and Free Ranging Cat Policy adopted by FWC
on May 30, 2003, does not neet the definition of "rule"
contained in Section 120.52(15).

ORDER

Because the Feral and Free Ranging Cat Policy does not neet
the definition of the term”"rule" in Section 120.52(15), Summary
Final Order is entered in favor of the Comm ssion. The Petition
to have the Feral and Free Ranging Cat Policy determned to be a

statenment that violates Section 120.54(1)(a), is denied.

12



DONE AND ORDERED this 29th day of August, 2003, in

Tal | ahassee, Leon County, Florida.

@’HO&.JMJL \

\

DAVID M MALONEY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Clerk of the
Di vision of Adm nistrative Hearings
this 29th day of August, 2003.

ENDNOTE

1/ See In re CODE OF JUDI Cl AL CONDUCT, 643 So. 2d 1037, (Fla.
1994), for another context in which | anguage is hortatory and
does not constitute arule. "Wen the text uses 'shall' or
"shall not,' it is intended to inpose binding obligations the
violation of which, if proven, can result in disciplinary
action. Wen 'should" or 'should not' is used, the text is

i ntended as hortatory and as a statement of what is or is not
appropriate conduct but not as a binding rule under which a

j udge may be disciplined. Wen "may" is used, it denotes
perm ssi bl e discretion or, depending on the context, it refers
to action that is not covered by specific proscriptions. 1d. at
1041.

COPI ES FURNI SHED,

Bar bara A. Eagan, Esquire

Arnol d, Matheny & Eagan, P.A

801 North Magnolia Avenue, Suite 201
Post O fice Box 2967

Olando, Florida 32802-2967
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Charles J. Hardee, Esquire

M chael A. Yaun, Esquire

Fl orida Fish and Wl dlife Conservation Comr ssion
620 South Meridian Street

Tal | ahassee, Florida 32399-1600

James V. Antista, Esquire

Fl orida Fish and WIldlife Conservati on Comr ssion
620 South Meridian Street

Bryant Buil di ng, Room 108

Tal | ahassee, Florida 32399-1600

Li z O oud, Chief

Departnment of State

Bureau of Adm nistrative Code
The Elliott Building

Tal | ahassee, Florida 32399-0250

Carrol | Wbb, Executive D rector
And CGeneral Counsel

Adm ni strative Procedures Committee

Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300

Kat hl een F. Harer, President
Space Coast Feline Network
138 East Leon Lane

Cocoa Beach, Florida 32931

Al bert S. Lagano, Esquire
551 South Apollo Boul evard, Suite 103
Mel bourne, Florida 32901

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the

Di vision of Admi nistrative Hearings and a copy, accomnpani ed by
filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be reviewed.
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